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The ‘‘sharing’’ economy has recently attracted the attention of the
Australian Taxation Office: at the same time, the digital economy
will soon be subject to the ‘‘Netflix Tax’’. This article looks at the
relevant provisions.

The rise of the ‘‘sharing’’ economy in Australia,
where individuals can more readily put pri-
vate assets such as their homes and cars to a

profit-making purpose, has been identified by the Aus-
tralian Taxation Office as not yielding the correct
amounts of tax. At the same time, the increasing
volume of electronic downloads by consumers in Aus-
tralia, which are currently not taxed where the sup-
plier is overseas, will soon be subject to goods and
services tax.

I. Applying the Existing Indirect Tax Laws to the
Digital Economy

A. Uber and GST

Uber made international news recently when a Labor
Commission in California found that Uber drivers
were employees. Disputes regarding the legal relation-
ship between taxi drivers and operating companies
are not new and frequently turn on the specific terms
of the relevant contracts.

The Australian Taxation Office (‘‘ATO’’) has signaled
its intention to collect GST from Uber drivers, rather
than Uber itself. This implicitly accepts that Uber

drivers are carrying on their own enterprises. The
goods and services tax (‘‘GST’’) issue in Australia turns
on the meaning of ‘‘taxi travel’’.

Ordinarily, a supplier is only required to register for
GST if the supplier carries on an enterprise and has an
annual turnover (of particular supplies) that exceeds
AU$75,000. However, special rules exist for enter-
prises providing services of ‘‘taxi travel’’; in those
cases, registration is required regardless of annual
turnover.

The Explanatory Memorandum accompanying the
A New Tax System (Goods and Services Tax) Bill 1999
explained Parliament’s reasons for this special rule in
relation to taxi travel:

In other countries that introduced a GST there were
problems with taxis. The problems arose because
many taxi drivers only drove taxis some of the time
and hence were below the registration threshold. This
led to the situation where there were taxis that
charged a GST inclusive price and taxis that were able
to charge a lower fare because they did not have to
charge GST. Unregistered taxi drivers could also
charge a fare as if it included GST, but without the ob-
ligation to remit it.

One of the consequences of this was that if you ac-
quired taxi travel from an unregistered driver in the
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course of your enterprise you would not be entitled to
an input tax credit even though you may have paid a
GST equivalent fare.

Other countries have addressed these problems by
requiring all taxi drivers to register for GST.

When GST was introduced, the annual registration
turnover threshold was AU$50,000. Market research
indicated that some taxi enterprises would be re-
quired to register for, and charge, GST while others
would not. The removal of the registration turnover
requirements was to level the playing field. This now
affects Uber drivers, but only if they supply ‘‘taxi
travel’’.

‘‘Taxi travel’’ is defined in the A New Tax System
(Goods and Services Tax) Act 1999 (‘‘GST Act’’) as:
‘‘Travel that involves transporting passengers by taxi
or limousine, for fares’’.

Neither ‘‘taxi’’ nor ‘‘limousine’’ is defined in the GST
Act and therefore, according to statutory interpreta-
tion, rules take their ordinary meaning.

According to the Oxford Dictionary a ‘‘taxi’’ is: ‘‘A
motor vehicle licensed to transport passengers.’’

Ironically, Uber drivers’ cars are not licensed to
transport passengers (in the way taxis are) and there-
fore may be outside the scope of this definition.

The Macquarie Dictionary, however, defines taxi
more broadly as simply: ‘‘A car for public hire’’.

This broader definition has been adopted by the
ATO, bringing Uber drivers within the Australian GST
net if their services constitute an enterprise.

‘‘Enterprise’’ is defined broadly to include an activ-
ity, or series of activities, ‘‘in the form of’’ a business.
Whether an individual Uber driver is carrying on an
enterprise is a question of fact and degree. Repetition
and regularity of activity, together with a profit-
making purpose, are the hallmarks of a business. We
expect the ATO will use the words ‘‘in the form of’’ to
establish a low threshold so that the default position is
that Uber drivers are required to register for GST.

B. Airbnb and GST

Airbnb poses a more complicated set of problems. In
Australia, the supply of residential premises is input
taxed (exempt without credit). However, the supply of
accommodation in commercial residential premises
is taxable.

‘‘Commercial residential premises’’ is defined to in-
clude:

(a) a hotel, motel, inn, hostel or boarding house; or

. . .

(f) anything similar to *residential premises de-
scribed in paragraphs (a) to (e).

The problem for Airbnb is highlighted by the follow-
ing examples in the Commissioner’s public ruling
GSTR 2012/6.

In the first example, ‘‘Bob’’ makes taxable supplies:

Bob operates a bed and breakfast accommodation
business from his premises. The premises contain
three bedrooms, communal dining and lounge areas
and sealed car parking spaces for guests. The premises
contain a room used as an office / reception as well as
a kitchen that is suitable to prepare meals for guests.
Bob lives on site. He advertises the accommodation in

a tourist magazine. The rooms are not self-contained
and are cleaned daily during stays and after each stay.
The daily cleaning includes replacing towels and
making beds. Breakfast is provided in the dining
room.

Bob operates the premises which are aimed at pro-
viding accommodation to travelers (guests). The
premises provide accommodation on a multiple occu-
pancy basis. The guests do not have overall control
over their rooms. Bob provides central management
and services. The accommodation is supplied by Bob
in his own right. Bob’s bed and breakfast accommoda-
tion has the characteristics of commercial residential
premises. The premises have sufficient features to be
characterized as being similar to a hotel, motel, or inn.
Alternatively, the premises may be characterized as
sufficiently similar to a boarding house. Bob’s supplies
of accommodation are taxable supplies of accommo-
dation in commercial residential premises.

In the second example, ‘‘Harrison’’ makes input
taxed (exempt without credit) supplies:

Harrison lives in a house that has the physical charac-
ter of residential premises to be used predominantly
for residential accommodation. The house contains
two furnished bedrooms which Harrison advertises as
being available for accommodation. Harrison pro-
vides linen but does not supply meals or other services
to occupants.

The accommodation does not display sufficient fea-
tures of a hotel, motel, inn, hostel or boarding house
to be characterized as accommodation in commercial
residential premises. In particular, Harrison’s activi-
ties are not of a sufficiently commercial nature when
considered in the context of supplying accommoda-
tion in two rooms within the house to be character-
ized as being similar to a hotel, motel, inn, hostel or
boarding house. Harrison’s supply of accommodation
in his house is an input taxed supply of residential
premises to be used predominantly for residential ac-
commodation under paragraph 40-35(1)(a).

Again, these are questions of fact and degree. The
uncertainty is exacerbated in paragraph (f) of the defi-
nition, which includes ‘‘anything similar to’’ the resi-
dential premises outlined above.

There is clearly an uneven playing field. If both Bob
and Harrison charge AU$220 per night to guests, only
Bob is obliged to remit AU$20 in GST to the ATO. For
Harrison, the AU$20 forms part of his profit. Bob
would be entitled to claim input tax credits for the
GST he pays on any relevant expenses, but the costs of
providing accommodation are typically labor costs
and are unlikely to offset the AU$20 GST liability.

In practical terms, Airbnb suppliers may need to be
aware of their favorable ratings. Comments from
guests about the supplier’s outstanding service, meals,
wines and help finding places to see around town may
push the supplier into something ‘‘similar to’’ a ‘‘hotel,
hostel or boarding house’’—a position that requires it
to remit GST. Unlike Uber drivers, Airbnb suppliers
will still have the protection of the AU$75,000 annual
turnover registration threshold, but this may not be
available if the Airbnb supplier is registered for GST
for other activities.
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II. New Indirect Tax Laws to Tackle the Digital
Economy

A. The ‘‘Netflix Tax’’

In this year’s budget the government announced the
so-called Netflix Tax. The base of GST will be ex-
panded so that GST is charged on all digital goods and
services provided to Australians consumers by com-
panies headquartered outside of Australia.

This is due to start from July 1, 2017 and is pro-
jected to raise AU$350 million in additional GST rev-
enue over the budget’s forward estimates.

The Exposure Draft Explanatory Material to the Tax
Laws Amendment (Tax Integrity: GST and Digital
Products) Bill 2015 (not yet passed) summarizes the
key features of the new law, which would include ex-
tending the scope of supplies that are within the GST
net to:
s supplies that are to a recipient not registered or re-

quired to be registered for GST (i.e. a consumer);
where

s the recipient is an Australian resident.

The Explanatory Memorandum notes that ‘‘supplies
of digital products, such as streaming or downloading
of movies, music, apps, games, e-books as well as
other services such as consultancy and professional
services will receive similar GST treatment whether
they are supplied by a local or foreign supplier.’’

That extension is the easy part. Practically, the issue
is identifying a party on which to impose the obliga-
tion to remit the GST; for example, where the supplier
is a 16-year-old girl operating out of her bedroom at
home in Kazakhstan, who is understandably ignorant
of Australian GST law. The legislation aims at the ‘‘op-
erator of an electronic distribution service’’ to collect
and remit the GST.

The operator may be the entity maintaining the
electronic platform. The Explanatory Memorandum
notes:

Generally, in such cases the market operator will be a
much larger and better resourced entity than most of
the entities making supplies through the market. They
will also generally have significant influence over the
terms of sales made using the market and either
manage or closely regulate the payment process.

Often, operators, rather than the suppliers will have
most of the information about the recipients of sup-
plies.

Given this, where a supply is made through such an
electronic distribution service that is connected with
the indirect tax zone as a result of these amendments,
compliance and administration will be simplified if li-
ability for GST rests on the market operator rather
than the supplier. This reflects that electronic distribu-
tion services typically have greater knowledge about
their customer base, are larger in scale and generally
are better able to comply with regulatory require-
ments in the countries in which their distribution ser-
vices are available.

The effect of the proposed legislation is then to shift
the GST liability from the supplier to the operator of
the electronic distribution service. Before that shift
occurs, however, there must be an acceptance that the
operator has control over key elements of the supply.
To have no substantive involvement in making the
supply, the operator must not:
s authorize the payment or delivery of the supply; or
s set the terms or conditions for making the supply.

In addition, the documentation must show that the
supplier, not the operator of the electronic distribu-
tion service, is responsible for the supply and any GST
payable.

It will increase the compliance activities of opera-
tors of electronic distribution services, but there may
not be another mechanism that can be used to collect
the GST.

III. What Next?

The ATO has given taxpayers until August 1, 2015 to
attend to their compliance obligations for making
supplies connected with the sharing economy.

We expect that, after this date, there will be a flurry
of initial audit activity designed to raise awareness of
GST and income tax obligations.

The ‘‘Netflix Tax’’ has been released as an exposure
draft with submissions closing on July 7, 2015. The ex-
pected commencement date is July 1, 2017.
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