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Our topic 

• ASIC has announced a significant shift in its approach to enforcement
• The ‘old’ approach of engaging with ASIC on enforcement issues will 

need to be reviewed 
• The Banking Royal Commission has given comprehensive guidance on 

how ASIC should approach enforcement, which ASIC has agreed to 
adopt

• Engagement with ASIC on enforcement is no precise science – it requires 
an understanding of the issues in play and careful judgment calls at the 
right time weighing up the circumstances (now with a higher risk of 
litigation)



Context: ASIC’s remit and previous 
enforcement approach



Context: ASIC’s remit 

• ASIC is Australia’s corporate regulator with a very wide remit – it 
administers 11 pieces of legislation (and associated regulations) including 
the ASIC Act 2001 and the Corporations Act 2001

• ASIC’s role is to regulate and enforce corporate and financial services 
laws to protect Australian consumers, investors and creditors 

• Wide powers for: 
• investigation into misconduct  
• supervising and testing compliance with the law (e.g. surveillance inquiry)

• Powers include:
• production of documents (e.g. ASIC Act ss 30, 31, 32A and 33)
• inspection of documents (e.g. ASIC Act ss 29 and 37)
• examinations (e.g. ASIC Act s 29; Corporations Act s 920A)
• search warrants (e.g. ASIC Act s 35; Corporations Act s 530C; Crimes Act, 

Part IAA, Div 2) 



Context: enforcement options

• What are ASIC’s options to enforce the law, within its wide remit? 
Generally:

Informal 
resolution

May involve 
engagement, 
guidance or 
education

Enforceable 
undertaking
Agreement 
between ASIC 
and the non-
compliant 
party that is 
enforceable in 
court (ASIC 
Act s 93AA)

Administrative 
action

E.g. banning 
orders, 
variation of 
licence 
conditions, 
public warning 
notices 

Infringement 
notices

Notice issued 
in relation to 
breach of the 
ASIC Act and 
Corporations 
Act requiring 
payment of a 
fine

Litigation

To enforce the 
law and/or on 
behalf of 
aggrieved 
parties who 
have suffered 
loss



Context: ASIC’s previous approach

Identification of 
potential misconduct 

•What is the extent of 
harm or loss?

•Benefits of pursuing 
the misconduct vs 
expense? 

•What is the type and 
seriousness of the 
potential misconduct 

• Is there an alternative 
course of action to 
formal investigation? 

Investigation

•Should a formal 
investigation be held?

•Did the investigation 
find suspected 
misconduct? 

Assessment of 
appropriate remedy

•What is the nature and 
seriousness of the 
misconduct?

•What is the post-
misconduct behaviour 
of the entity?

•What is the strength of 
the case? 

•What is the impact of a 
remedy on the entity, 
other regulated entities 
and the public?

•Are there any 
mitigating factors?

What is the 
appropriate remedy? 

•Having regard to all 
the factors considered 
in the assessment 
what is the appropriate 
remedy?

•Negotiated resolution?
•Compensation?
•Corrective?
•Protective?
•Punitive? 

ASIC Information Sheet 151:  



Context: ASIC’s previous approach

• ASIC’s historical approach to enforcement was underpinned by the 
thinking: ‘how can this be resolved by agreement?’

• As expressed by Commissioner Hayne in the Banking Royal Commission:

When … ASIC has otherwise learned of, misconduct, ASIC has almost always 
sought to negotiate what will be done in response.
…When deciding what to do in response to misconduct, ASIC’s starting point 
appears to have been: How can this be resolved by agreement?
(Banking Royal Commission, Interim Report, Volume 1, pages 271 and 277)

• This led to those engaging with ASIC being involved in long winded 
negotiations and outcomes that were perceived as ‘soft’

‘
’



Context: historical outcomes

• Banking Royal Commission noted:
• Most ASIC enforcement activity was through negotiation, persuasion and 

education
• 53.3% of all ASIC enforcement proceedings between 1 January 2008 and 30 

May 2018 were administrative proceedings carried out ‘in-house’ by ASIC 
• Between April 2008 and April 2018, ASIC had commenced only 6 civil penalty 

proceedings against AFSL holders, 4 of which were commenced in early 2018 

(Banking Royal Commission, Interim Report, Volume 1, pages 272-273, 275)



Context: historical outcomes

• ASIC’s own data reveals 
that 75% of non-criminal  
enforcement outcomes took 
place outside of a court from 
1 July 2013 - 30 June 2018

• This data does not account 
for instances of misconduct 
where the matter was 
resolved informally

25%

34%
10%

31%

ASIC enforcement action from 1 July 2013 - 30 June 
2018 (excluding criminal prosecutions)

Civil proceedings

Administrative action

Enforcable
undertaking

Infringement notice

Compiled from data in ASIC Annual Report 2017-2018 and ASIC Annual Report 2016-2017 



Criticisms of ASIC’s 
previous approach



Criticisms of the previous approach

Too often, entities have been treated in ways that would allow them to 
think that they, not ASIC, not the Parliament, not the courts, will decide 
when and how the law will be obeyed or the consequences of breach 
remedied.

(Banking Royal Commission, Interim Report, Volume 1, page 281)

Too often, serious breaches of law by large entities have yielded nothing 
more than a few infringement notices, an enforceable undertaking … 
not to offend again (with or without an immaterial ‘public benefit 
payment’) or some agreed form of media release.

(Banking Royal Commission, Final Report, Volume 1, page 433)

‘
’

‘
’



Criticisms of previous approach

• Fundamental criticisms of ASIC’s previous approach were that ASIC 
failed to pursue court based enforcement, and left too much to the 
regulated entities in relation to enforcement of the law

• Commissioner Hayne noted: 
• when ASIC has discovered misconduct it has generally always sought to 

engage with the entity in question to negotiate a response
• stronger enforcement measures have usually only been used against 

individuals within an organisation, rather than against the organisation itself
• ASIC’s tendency to accept enforceable undertakings on terms by which the 

entity only admits that ASIC has ‘concerns’ about the entity’s conduct not that 
the entity actually engaged in misconduct

(Banking Royal Commission, Interim Report, Volume 1, page 271)



The new approach: 
why not litigate?



The new approach: why not litigate?

• In October 2018, after the release of the Interim Report of the 
Banking Royal Commission, ASIC announced a review of its 
enforcement policies, processes and decision-making procedures

• ASIC has now implemented a new ‘why not litigate?’
enforcement approach:

• The starting point is that court should determine the outcome of an 
identified breach of the law (i.e. we should litigate)

• One then asks: is it in the public interest not to litigate?

(ASIC submission to Interim Report of the Royal Commission in the Banking, Superannuation and Financial Services Industry, 
November 2018 and ASIC update on implementation of Royal Commission recommendations, 19 February 2019 )



The new approach: why not litigate?

• ASIC’s new approach adopts the recommendation of Commissioner Hayne at 
page 277 of Volume 1 of the Interim Report of the Banking Royal Commission:

‘When deciding what to do in response to misconduct, ASIC’s starting point appears to have been: How 
can this be resolved by agreement?

This cannot be the starting point for a conduct regulator. When contravening conduct comes to its 
attention, the regulator must always ask whether it can make a case that there has been a breach 
and, if it can, then ask why it would not be in the public interest to bring proceedings to penalise
the breach. Laws are to be obeyed. Penalties are prescribed for failure to obey the law because society 
expects and requires obedience to the law.

These ideas are hardly novel. They inform the prosecuting policies of the CDPP and every state and 
territory prosecuting authority. Can a case be made? Is it in the public interest that proceedings not be 
commenced? If a case can be made, and there is no public interest reason for not prosecuting, 
charges are laid.’



Will things really change?



Will things really change? 

• ASIC’s ‘can this be resolved by agreement?’ culture was deeply 
entrenched:

As the Commission’s work has continued, there are signs that ASIC may be 
seeking to alter its approach to enforcement. Even so, I remain to be 
persuaded that it can and will make the necessary changes. 
…  there seems to be a deeply entrenched culture of negotiating 
outcomes rather than insisting upon public denunciation of and punishment 
for wrongdoing. 
(Banking Royal Commission, Interim Report, Volume 1, page 294)

• Consider actions that have been taken that support that there will 
be a shift in approach in real and practical terms …

‘

’



Will things really change? 

Funding boost
• On 7 August 2018, the Government announced a $70.1 million funding 

package to strengthen ASIC’s enforcement capabilities 
• On 16 November 2018, the Government announced that $51.5 million is 

to be injected into the CDPP and the Federal Court of Australia to enable 
ASIC's increased enforcement activity 

• On 23 March 2019 the Government announced that ASIC would be given 
more than $400 million in additional annual funding in the 2019-20 federal 
budget 

• So … ASIC has the resources to pursue litigation and will no doubt be 
keen to show that it is using them



Will things really change? 

Establishment of Office of Enforcement within ASIC 
• ASIC has announced that it will establish a dedicated Office of 

Enforcement
• Not yet established, to be established some time in 2019 
• Will be responsible for investigation of misconduct and enforcement 
• Adopts Banking Royal Commission recommendation to separate ASIC 

enforcement staff from non-enforcement related engagement with 
regulated entities



Will things really change? 
New deputy chair (Daniel Crennan QC) dedicated to enforcement 
• Mr Crennan’s evidence to the Parliamentary Joint Committee on 

Corporations and Financial Services in October 2018:
‘very interested in pursuing litigated outcomes and focusing on litigation’

‘[e]verything is going to have to fit in around it [litigation], basically’ 

‘Gone are the days where ASIC will allow a person … to be entitled to acknowledge our concerns. 
…If they want an EU, they will have to admit that they contravened the law. Even if they do 
contravene the law, they will be very lucky, in this new world, to get an EU’ 

‘In the next two years, the criminal briefs that we will provide to the CDPP will increase in volume at 
about 82 per cent over two years. …  In terms of civil penalty proceedings, … that will increase by 21 
next year and then 21 the year after’

(Evidence to the Parliamentary Joint Committee on Corporations and Financial Services, Parliament 
of Australia, Canberra, 19 October 2018 – David Crennan QC, Deputy Chairman of ASIC)



Will things really change? 

New/increased penalties
• Sections 912A  (duty to provide financial services efficiently, honestly and 

fairly) and 912D (significant breach reporting obligations) of the Corporations 
Act now civil penalty provisions

• Section 13 of the ICA (duty of good faith) now a civil penalty provision 
• Maximum civil penalties under the Corporations Act increased:

• For individuals, the higher of 5,000 penalty units (currently $1,050,000) or three times 
the benefit obtained or detriment avoided by the impugned conduct

• For corporations, the higher of 50,000 penalty units (currently $10,050,000), three times 
the benefit obtained or detriment avoided or 10% annual turnover, with an overall cap of 
1 million penalty units (currently $210 million)

(Changes commenced on 13 March 2019 and were effected by the Treasury Laws Amendment 
(Strengthening Corporate and Financial Sector Penalties) Act 2019)



Will things really change? 

New ‘disgorgement’ remedy 
• New section 1317GAB of the Corporations Act provides for a 

‘relinquishment order’ that can be made on the Court’s own initiative or on 
application by ASIC

• Requires the breaching party to pay the Commonwealth an amount equal 
to the benefit derived or detriment avoided because of a contravention 

(Changes commenced on 13 March 2019 and were effected by the Treasury Laws Amendment 
(Strengthening Corporate and Financial Sector Penalties) Act 2019)



Will things really change? 

Embedded supervisory staff 
• Pursuance of a ‘Close and Continuous Monitoring’ program which 

involves embedding ASIC staff onsite in major financial institutions to 
closely monitor and supervise their governance and compliance with laws

• Program commenced in October 2018
• Initial focus of embedded ASIC teams will be significant breach 

reporting by large institutions and internal dispute 
resolution/complaint handling processes 

(ASIC Commissioner Sean Hughes at the ICA Annual Forum in February 2019)

• At this stage, remains only within the big four banks and AMP



Will things really change? 

Review of the Federal Court jurisdiction
• Currently, criminal cases under the Corporations Act are brought in state 

courts and must contend with state cases for resources and scheduling 
(Judiciary Act 1903 (Cth) s 39B(1A)(c) and Corporations Act s 1338B)

• On 16 November 2018, the Government announced that it has asked the 
Attorney-General’s Department to conduct a review of whether the 
Federal Court’s criminal jurisdiction should be expanded to include 
criminal offences under the Corporations Act



Will things really change? 

Other reforms …
• Set of reforms effected by the Treasury Laws Amendment (Enhancing 

Whistleblower Protections) Act 2019 already commencing in July 2019 
that broaden the definition of a whistleblower and the types of disclosure 
protected and remove the 'good faith’ requirement 

• ALP has promised that if elected it will introduce a whistleblowers reward 
scheme whereby whistleblowers would receive a % of any penalty 
imposed as a result of their information
(ABC News, ‘Labor's plan to pay rewards to whistleblowers dismissed by Government 
which says it's already doing enough’, 3 February 2019)



Factors in play: 
a changed landscape?



Factors in play: a changed landscape?

• In terms of engaging with ASIC on enforcement issues, what are the 
factors in play in the context of ASIC’s new enforcement approach?

• Many of the historical factors are still relevant but the weight and 
emphasis of some factors has clearly changed

• While litigation is the starting point, there is still a decision to be made 
whether it is in the public interest not to litigate. Has the landscape 
changed in determining what is in the public interest? 

• Let’s consider the changed landscape for some of the factors in play … 



Factors in play: a changed landscape?

Prospects of success
• Since 2011, ASIC’s success rate for litigation averaged over 90% 
• In 2017-2018, ASIC was successful in 100% of criminal cases and in 99% 

of civil cases
• The Banking Royal Commission did not see this as a good thing: 

‘That seeming accomplishment has concerning implications, for it suggests that ASIC has 
a preference for easily won cases’  (Interim Report, Volume 1, page 285-286)

‘Nor is it the case that a regulator is only permitted to commence proceedings when 
there are reasonable prospects of success. … an agency is not to start civil 
proceedings unless … there are reasonable grounds for starting proceedings. However, 
the requirement for ‘reasonable grounds’ directs attention to other … 
considerations than just prospects of success. And so, there may be reasonable 
grounds for commencing a civil penalty proceeding where the issue raised is systemic or 
will assist to clarify the law, notwithstanding that the prospects of success may be 
uncertain’  (Final Report, Volume 1, page 434)



Factors in play: a changed landscape?

Prospects of success (continued)
• ASIC has now committed to taking on cases ‘where there is a need to 

clarify the meaning and effect of the laws that ASIC administers’ (ASIC 
submission to Interim Report of the Banking Royal Commission, 
November 2018, page 7) 

• So where in the past regulated entities may have engaged with ASIC 
about the operation of the law, ASIC may now see ambiguity in the law as 
all the more reason to commence litigation to settle the uncertainty



Factors in play: a changed landscape?

Time and cost of litigation
• The time and cost of litigation was raised by ASIC during the Banking 

Royal Commission as a public interest factor weighing against litigation 
(Interim Report, Volume 1, page 285)

• The Banking Royal Commission noted that: 
• ASIC is a public authority not a private litigant
• Not litigating also has time and cost implications because negotiation is not 

necessarily faster and further misconduct may not be deterred
(Final Report, Volume 1, pages 432 and 435)

• ASIC is therefore unlikely to place the same weight on this factor as it did 
in the past, especially given its recent significant funding boost



Factors in play: a changed landscape?
Remediation
• Case studies during the Banking Royal Commission demonstrated that 

previously ASIC prioritized paying/administering remediation of 
consumers over pursuing court action, without exploring how both 
compensation and penalties can be secured through the courts

• The Banking Royal Commission noted: 
‘Remediation programs can be long and difficult. But paying attention to how the entity will 
remedy those hurt by its conduct must never be allowed to detract from the fact of 
contravention’ (Interim Report, Volume 1, page 296)
‘The regulator is not called on to choose between remediation and enforcement. 
Remediation for consumers is one important goal. It is not the only goal to be pursued’ 
(Final Report, Volume 1, page 426-427)

• ASIC has now acknowledged that ‘it needs to focus on seeking both 
penalties through the courts and compensation’ (ASIC submission to 
Interim Report of the Banking Royal Commission, November 2018, page 
15)



Factors in play: a changed landscape?

Deterrence
• Litigated outcomes ‘produce outcomes that can only be produced by 

…the courts. Prime among them are general and specific deterrence’ 
(Banking Royal Commission, Interim Report, Volume 1, page 288)

• ASIC has acknowledged that its enforcement priorities must change to 
focus more heavily on deterrence and has stated that deterrence by 
way of litigation will be a guiding principle of its new Office of 
Enforcement

(ASIC submission to Interim Report of the Banking Royal Commission, November 2018, 
page 9 and ASIC update on implementation of Royal Commission recommendations, 19 
February 2019, page 13)



Factors in play: a changed landscape?

Public denunciation
• ASIC admitted during Round 2 of the Banking Royal Commission that 

public denunciation did not play a part in ASIC’s previous enforcement 
approach 

(Banking Royal Commission, Transcript, Louise Anne Macaulay, 27 April 2018, 1910)

• The Banking Royal Commission stated that public denunciation through 
court action ‘enforces and affirms the applicable norms of behavior’ and 
‘both expresses and forms community standards and expectations’

(Banking Royal Commission, Interim Report, Volume 1, page 289)



Factors in play: a changed landscape?

Public denunciation (continued)
• ASIC’s enforcement priorities have changed to focus more heavily 

on public denunciation and ASIC has stated that public denunciation 
by way of litigation will be a guiding principle of its new Office of 
Enforcement 

(ASIC submission to Interim Report of the Banking Royal Commission, November 2018, 
page 9 and ASIC update on implementation of Royal Commission recommendations, 19 
February 2019, page 13)



Factors in play: a changed landscape?

Punishment 
• ASIC has accepted that regulation can only work where the regulator 

evidences a clear willingness to employ severe sanctions to punish
those who commit serious or repeated violations of the law 

(ASIC submission to Interim Report of the Banking Royal Commission, November 2018, 
page 5)

• ASIC has expressed that punishment of wrongdoing by way of 
litigation will be a guiding principle of its new Office of Enforcement

(ASIC update on implementation of Royal Commission recommendations, 19 February 
2019, page 13)



Factors in play: a changed landscape?

Compulsory aspect of a court judgment
• ‘[N]egotiated outcomes …, at least to some degree, … are always within 

the control of the regulated entity’, meaning that misconduct may be seen 
to have ‘manageable’ consequences 

(Banking Royal Commission, Interim Report, Volume 1, page 288) 

• ASIC is now likely to place greater weight on this factor, having 
acknowledged that in the past it has too readily ‘cede[d] some level of 
control over consequences [of misconduct] to the contraveners’ 

(ASIC submission to Interim Report of the Banking Royal Commission, November 2018, 
page 5)



Factors in play: a changed landscape?

Individual and corporate accountability
• Often when ASIC commenced proceedings under its previous approach it 

has been against individuals rather than corporations
• The Banking Royal Commission noted: 

‘In the previous 10 years, ASIC had undertaken one criminal action against a licensee, 
preferring to take criminal proceedings against individuals within an entity’ (Banking Royal 
Commission, Interim Report, Volume 1, page 276)

• ASIC has now stated that one of the principles that will guide its new 
Office of Enforcement will be ‘both corporate accountability and 
individual accountability particularly at executive and board level’

(ASIC update on implementation of Royal Commission recommendations, 19 February 
2019, page 13)



New approach at work so far



So far: investigative activity

• We have already seen increased investigative activity by ASIC 
• In the period from February 2018 to March 2019, there was:

• a 15% increase in the number of enforcement investigations
• a 65% increase in enforcement investigations relating to the big six (or their 

officers or subsidiary companies)
• a 129% increase in wealth management investigations

• ASIC Chair James Shipton has also foreshadowed greater supervision of 
the regulated community, asserting that ‘[m]oving forward, ASIC will 
continue to enhance the way we regulate, particularly with the adoption 
of a more intensive supervisory approach’
(James Shipton, ‘The Fairness Imperative’ – Conduct Regulator’s Address, AFR Banking and 
Wealth Summit (Sydney, Australia), 27 March 2019)



So far: case examples
NULIS Nominees (Australia) Limited and MLC Nominees
• Case study during the Banking Royal Commission – proceedings filed in September 2018
• Alleged facts:

• Fees were deducted from members of superannuation funds for advice services that were not provided
• Documents were issued that misrepresented the rights of members to terminate their membership

• Nature of legal claims brought by ASIC: 
• Failure to comply with financial services laws and to ensure financial services were provided efficiently, honestly and 

fairly in breach of section 912A of the Corporations Act
• Misleading and deceptive conduct in breach of section 1041H of the Corporations Act and section 12DA of the ASIC Act
• Making false or misleading representations in breach of section 12DB of the ASIC Act

Observations
• Demonstrates that ASIC now deciding to litigate in circumstances where in the past it has not? 
• Fees for no service has been on ASIC’s agenda since April 2015 - rather than litigate, ASIC prioritised

remediation of consumers (as at August 2018, $222.3 million had been paid by 5 largest financial 
institutions)

• Prior to the Royal Commission, the only enforcement action that had taken place was the acceptance of 
enforceable undertakings

• This was a case where there was (and continues to be remediation) but litigation is being pursued



So far: case examples 
Dover Financial Advisors Pty Ltd
• Proceedings filed September 2018
• Alleged facts:

• Dover required its authorised representatives to give clients a document containing various exclusions, limitations, 
restrictions and/or dilutions of client rights

• These exclusions/limitations/restrictions did not represent the full extent of protections available to consumers under 
the common law and/or statute

• Nature of legal claims brought by ASIC: 
• Misleading and deceptive conduct in breach of section 1041H of the Corporations Act and section 12DA of the ASIC 

Act
• Making false or misleading representations in breach of section 12DB of the ASIC Act 

Observations
• Another example that ASIC is pursuing cases that it may not have in the past?
• As noted earlier, as at April 2018, in the 10 years prior ASIC had commenced only 6 civil penalty 

proceedings against AFSL holders, 4 of which were commenced in early 2018
• Indicates ASIC’s new focus on corporate accountability? 
• Also telling is what this case is not: not major institution, not a novel area of law, no significant loss 

claimed on the pleadings



So far: identified areas of focus …  

Significant breach reporting
• ASIC Report 594, released in September 2018: ASIC is keen to pursue breach reporting 

failures but a key bar to bringing proceedings has been that failures could only be 
prosecuted on a criminal basis, with the associated high standard of proof

• Failure to report now (as of 13 March 2019) a civil penalty provision (civil standard of proof)
• Breach reporting is the initial focus of ASIC’s ‘Close and Continuous Monitoring’ program 
Fees for no service 
• One of the focuses of the Banking Royal Commission
• ASIC is looking closely at misconduct involving AFSL holders in 2019
ASIC Report 615 (ASIC Enforcement Update April 2019)
• Misconduct relating to financial services and credit, particularly in the provision of consumer credit 

and financial advice
• Responsible lending breaches and the sale of inappropriate products 
• Poor corporate governance, audit quality and financial reporting  
• Undisclosed or mismanaged conflicts of interest and inappropriate related-party transactions 



Practical observations 



Practical observations
• ASIC’s new enforcement policy represents a fundamental shift in 

approach 
• Corporate counsel should have a plan on how they respond and engage 

with a regulator that is:
• more able and willing to use its extensive coercive powers
• litigation focused

• Response plan
• are you prepared for more intensive investigative activity by ASIC?
• resources and team?



Practical observations 

• Do you have an engagement plan? ASIC has specifically encouraged the 
development of formal engagement policies:

‘I want to encourage industry leaders to ask themselves if they have a clear strategy for 
engaging with ASIC and other regulators?’ 
(ASIC Chair, James Shipton, ‘The Fairness Imperative’ – Conduct Regulator’s Address, AFR Banking and Wealth 
Summit (Sydney, Australia) 27 March 2019)

• How will you engage on enforcement issues?
• There is no precise science in engaging with a regulator:

• understanding the new landscape
• early assessment of the facts and legal position
• considered judgment calls along the way
• consciousness of the risk of litigation



Practical observations 
• Legal professional privilege? 

• will a more litigious regulator seek to challenge in-house legal advice?
• do you have processes in place to ensure advice can be given in a privileged environment?
• privilege and legal difficulties with the engagement of independent experts … 

• Cooperation with ASIC:
• The Banking Royal Commission has made it clear that partial cooperation is not satisfactory and 

that open and transparent cooperation is expected when dealing with ASIC (Transcript, 
Andrew Haggard, 13 August 2018, 4786)

• In the Final Report for the Banking Royal Commission, the Commissioner noted that ‘utter 
transparency with the regulator … is and must be applauded and encouraged’ (Final 
Report, Volume 2, page 96)

• Does this present a challenge given ASIC’s ‘why not litigate?’ stance?
• Are you prepared to litigate? Facts and evidence often win cases. Do you have all the 

facts and evidence to support your case? Have you undertaken a fast and 
comprehensive investigation, preserving privilege to the extent possible? Are your 
stakeholders prepared for the possibility of litigation?



Practical observations

Parts of a good plan
• Compliance procedures in place (including ongoing review and training)
• Procedures to identify issues early
• Response plan

• Resources to respond to a regulator that is more willing to use its coercive enforcement 
powers

• Investigate and assess the legal position with the benefit of legal professional privilege

• Engagement plan – a plan to engage with a regulator with an eye to 
litigation

• Advocacy regarding ‘public interest’ factors
• Litigation preparation plan
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